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INTRODUCTION 
The Department of Ecology (Ecology) Findings and Conclusions (presented herein as Attachment A), 
provide the factual basis for our decision on the City of Oak Harbor (City) Shoreline Master Program 
(SMP) periodic review and associated amendment. This document is divided into three sections 
providing an Introduction; the Findings of Fact regarding the amendment history, the initial 
determination of consistency, local and state review and the final submittal summary; and Conclusions. 
A summary of comments received during the joint public comment period is provided in the 
Amendment History and Review Process section.  

Brief Description of Proposed Amendment 
The City is undergoing a statutorily required periodic review of their Shoreline Master Program (SMP) 
and has submitted an amendment to Ecology for approval.  As part of this review, the City chose to 
utilize the joint review process set forth in WAC 173-26-104.  As part of this process on May 27, 2021, 
per WAC 173-26-104(3)(b), Ecology provided the City with an initial determination of consistency with 
the policy of the Shoreline Management Act (SMA) and applicable rules. The City’s final adopted 
resolution incorporated all our required and recommended changes provided as part of the initial 
determination.  

FINDINGS OF FACT 
Need for amendment  
The City’s comprehensive update to their SMP went into effect in 2013. Now, the proposed amendment 
is needed to comply with the statutory deadline for a periodic review of the Oak Harbor SMP pursuant 
to RCW 90.58.080(4).  

SMP provisions to be changed by the amendment as proposed  
The City prepared a checklist and analysis documenting the proposed amendment. The amendment is 
intended to: 
• Bring the SMP into compliance with requirements of the Shoreline Management Act or state rules 

that have been added or changed since the City completed their SMP comprehensive update; 
• Ensure the SMP remains consistent with local amended comprehensive plans and regulations; and  
• Incorporate amendments deemed necessary to reflect changed circumstances, new information, or 

improved data.  
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Oak Harbor’s SMP is a standalone planning document that outlines goals and policies for the shoreline 
of the city and establishes regulations for development occurring in that area. Some critical areas 
protection standards from the City’s Critical Areas Ordinance have been incorporated into the City’s 
SMP by reference.  

The SMP is divided into seven chapters:  
1. Introduction 
2. Shoreline Environments 
3. General Provisions 
4. Shoreline Use Policies and Regulations 
5. Shoreline Modification Provisions 
6. Administration 
7. Definitions 

 
The City’s SMP regulates shoreline uses and development along approximately 1.3 miles of marine 
waters (Oak Harbor and Crescent Harbor), as well as all associated wetlands. 

In addition to editorial changes modifying terms used and general edits to correct or update syntax, 
formatting, citations, and references throughout the SMP, the City identified the following amendments 
to the Oak Harbor SMP: 

Chapter 1 Introduction 
• Sections C.2 and D.2 - Clarification that the SMP does not apply to federal entities on federal lands. 
• Section H - the City incorporated a more detailed description of the history of the SMP and added a 

summary on the Periodic Review. 

Chapter 2 Environmental Designations 
• Section B - clarification that the SMP does not apply to federal entities on federal lands [1.b and 

1.c; 6.c.2]. 
• Section B.4 – the following were added under Management Policies associated with the Residential 

Bluff Conservancy Environment: 
o “typically 100 years” has been added when the code references “life of a structure”. 
o Policies regarding avoiding the need for future stabilization, and considering shoreline 

impacts for fully built-out conditions of a subdivision.  
o A policy regarding maintaining the storm drainage system in good repair, and constructing 

these systems to avoid failure even if they experience “erosion/slope failure, freezing, etc.” 

Chapter 3 General Provisions  
• Section B.1 - added that the SMP should be periodically reviewed to ensure consistency with local 

policies and regulations [b.3]. 
• Section B.3 - regarding Archaeological and Historic Resources, the City makes several mostly non-

substantive revisions [b.1; c.1; c.1.b.i (A); and c.1.c].   
• Section B.4  - critical areas and floodplain ordinances are referenced, and critical areas exclusions 

are added.  
• Section B.5 -  regarding Environmental Impacts and Mitigation, the following revisions are made:  

o A new policy has been added regarding encouraging projects to consider Sea Level Rise. [b.5] 
o A non-substantive change related to BMPs and stormwater [c.6]. 
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• Section B.6 - removed a provision that previously allowed payment to a public access fund [c].  

Chapter 4 Shoreline Use Provisions 
• In multiple places “Nonconforming Development” is replaced with “Nonconforming Structures, 

Uses and Lots”.  
• A new footnote has been added to the Shoreline Use table and applied to the Aquatic SED for 

some uses. The footnote states: “See adjacent upland environment”.  
• “typically 100 years” has been added when the code references “life of a structure”. 
• The steep slope setback has been modified from 25 feet to 50 feet based on a recommendation 

from a City Geocoastal report.  
• Where stormwater requirements, BMPs or LID is referenced, language has been updated to 

more closely match the currently used stormwater manual. 
• Section D.4 - Regulations under Boating Facilities and Marinas have been revised as follows:  

o A new provision has been added to minimize excavation waterward of the OHWM and 
minimize impacts to shoreline processes [c.1.e].  

o A change regarding prohibited treated building materials. 
• Section D.7 - Under Parking regulations provisions regarding stormwater management are 

condensed to reduce redundancy [c.2 and 6]. 
• Revised references to live aboard vessels and floating homes. 
• Section D.9 - Regulations regarding Floating on-water residences have been revised to comply 

with Periodic Review Checklist items 2014 and 2011c [c.4 and 5]. 

Chapter 5 Shoreline Modification Provisions 
• A new footnote has been added to the Shoreline Modifications Table and applied to the Aquatic 

SED uses. The footnote states: “See adjacent upland environment”.  
• “typically 100 years” has been added when the code references “life of a structure”. 
• Where there is reference to the demonstration of need for shoreline stabilization, “prepared by a 

qualified professional” has been added.  
• Section C.2 - Under the dredge and disposal requirements, the City removed a requirement that 

the project would need to comply with the Federal Nationwide Permit.  
• Section C.3 - Under the Fill regulations they revised the SDP cost threshold to match the OFM 2017 

adjusted threshold.  
• Section C.4 - In regards to the policies and regulations for Piers, Docks, Floats, Mooring Balls and 

Mooring Buoys: 
o The policies related to mooring balls and buoys were reorganized to reduce redundancy [b.2 

& 8].  
o Revised references to live aboard vessels and floating homes. 
o Reduced the maximum length of a single-family dock float from 60 feet to 30 feet [c.5.a]. 
o Two new marina provisions were added, 1. Prohibiting skirting on overwater structures 

[c.8.i]; and 2. Requirements to minimize lighting and shading [c.8.j]. 
o A new Pier/Dock Repair/replacement provision was added stating “Boat lifts cannot be 

placed in documented Pacific herring, surf smelt and/or sand lance habitat” [c.10.d]. 
o A mooring ball/buoy provision regarding minimizing ecosystem impacts was revised [c.11.e]. 
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Chapter 6 Administration 
• Section E.2 - Revised Conditional Use Permits from a Type II to a Type III which is consistent with 

permit processes described under OHMC 18.20.240 and 18.20.250. 
• Section E.6 - A provision was added under Permit Process to describe SMP Amendments. 
• Section E - Language regarding Filing with Ecology has been completely revised to be consistent 

with the Periodic Review checklist item 2017d [7 and 8]. 
• Section F.3 - Cost thresholds are updated [a]. 
• Section F.3 - Added three exemptions related to operation and maintenance of agricultural 

drainage/diking; operation, maintenance or construction of irrigation systems; and retrofitting 
structures for ADA compliance [n through p]. 

• Section F.6 - Local review/permit exceptions are added. 
• Section I.7 - Special procedures specific to WSDOT projects were added. 
• Section J - Nonconforming Provisions were revised and reorganized to differentiate between uses, 

structures and lots.  
• Section N - The “Amendments to the Master Program” section has been revised to address 

elements from the Periodic Review Checklist including Periodic Review checklist items2017j and 
2009c [2 through 4]. 

Chapter 7 Definitions  
• Definitions are added for the following terms: bioengineering, date of filing, degradation, effective 

date, erosion hazard areas, fish and wildlife habitat conservation areas, floating on-water 
residence, geologically hazardous areas, historic preservation, nonconforming lot, no net loss, 
permeable pavement, permeable soils, persistent bioaccumulative toxin, pervious surface, soft 
shoreline stabilization, sensitive species, substantial development, and  vessel. 

• Definitions for the following terms are revised: aquaculture, associated wetlands, beach, beach 
enhancement/restoration, beach feeding, berm, best available science, best management 
practices, boat lift, boat lift canopy, boat rail or railway, buffer, CERCLA, Clearing, covered 
moorage, critical areas, dredge material, dredging, ell, enhancement, erosion, excavation, float, 
floating dock, floating home, floodway, functions and values, groin, habitat, historic site, 
Impervious surface, low impact development, marina, monitoring, moorage, native vegetation, 
Nonconforming development or structure, normal maintenance, normal repair, ordinary high 
water mark, permeability, person, pesticide, pier, priority species, recharge, recreational float, 
riparian, riprap, runoff, sediment, seismic hazard areas, shoreline master program, shoreline 
modification, shoreline permit, shorelines, significant vegetation removal, steep slope, water-
dependent use, water-oriented use, water-related use, watershed and restoration plan. 

• Definitions for the following terms are deleted: degrade, habitat conservation areas, houseboat, 
launching rail, launching ramp, moorage cover, and practicable. 

Amendment History, Review Process   
As part of the periodic review and SMP amendment, the City prepared a public participation program in 
accordance with WAC 173-26-090(3)(a) to inform, involve and encourage participation of interested 
persons and private entities, tribes, and applicable agencies having interests and responsibilities relating 
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to shorelines. An important element of the public participation plan is the City’s SMP Periodic Review 
project website1.  

The City used Ecology’s checklist of legislative and rule amendments to review amendments to chapter 
90.58 RCW and department guidelines that have occurred since the master program was last amended, 
and determine if local amendments were needed to maintain compliance in accordance with WAC 173-
26-090(3)(b)(i). The City also reviewed changes to the comprehensive plan and development regulations 
to determine if the shoreline master program policies and regulations remain consistent with them in 
accordance with WAC 173-26-090(3)(b)(ii). The City considered whether to incorporate any 
amendments needed to reflect changed circumstances, new information or improved data in 
accordance with WAC 173-26-090(3)(b)(iii). The City consulted with Ecology and solicited comments 
throughout the review process. 

On March 13, 2021, the City, acting as lead agency for this non-project action, completed an 
environmental checklist and on issued a determination of non-significance (DNS) under WAC 197-11-
340(2). Ecology did not comment on the DNS.  The City’s record indicates Department of Commerce was 
notified of the City’s intent to adopt2 on March 17, 2021.  

The City and Ecology held a joint local/state comment period on the proposed amendments following 
procedures outlined in WAC 173-26-104. The comment period began on March 1, 2021 and continued 
through March 31, 2021. A virtual public hearing before the Planning Commission was held on March 
23, 2021. 

The City provided notice to local parties, including a statement that the hearings were intended to 
address the periodic review in accordance with WAC 173-26-090(3)(c)(ii).  

Ecology distributed notice of the joint comment period to state interested parties on February 25, 2021. 
Separate notice, and an invitation to consult, was sent on February 25, 2021 to the Lower Elwha Klallam 
Tribe, Jamestown S’Klallam Tribe, Port Gamble S’Klallam Tribe, Samish Indian Nation, Stillaguamish Tribe 
of Indians, Suquamish Tribe, Swinomish Indian Tribal Community, and Tulalip Tribes. 

The City accepted comments on the proposed SMP amendment during the 30-day comment period. 

Three (3) comments were submitted on the proposed amendment. Two of the commenters provided 
verbal feedback during a public forum on residential bluff regulations and policy. The City provided a 
Public Comment Summary which included City Responses. The City’s summary identified 7 (seven) 
individual points (or topics) from these commenters. A majority of the comments were related to 
stormwater, or asked the City questions about residential development along bluff properties.  

No additional amendments resulted directly from these comments. However, in response to a question 
about building setbacks from bluffs, the City clarified that the SMP amendment will incorporate a 
recommendation from the City of Oak Harbor Residential Bluff Conservancy Policy and Regulation 
Review which will increase the steep slope setback from 25 feet to 50 feet.  See SMP Chapter 4 Table 2 
Footnote 6.  

                                                             
1 https://www.oakharbor.org/dev/page/shoreline-master-program-periodic-review   
2 RCW 36.70A.106 and WAC 173-26-104(2)(a) 

file://sdceco/Files/ECYAllShare/SEA/Shorelines/SMP/LocalGov/Oak%20Harbor/2020%20Periodic%20Review/10_DecisionDocuments/oakharbor.org/dev/page/shoreline-master-program-periodic-review
https://www.oakharbor.org/dev/page/shoreline-master-program-periodic-review
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Ecology has reviewed all the comments received during the joint review process along with the City’s 
responses. Ecology finds the City’s responses are consistent with the statutory obligations for 
conducting periodic reviews. The City considered whether to incorporate amendments to reflect 
changed circumstances, new information, or improved data, as provided or raised during the comment 
period. Ecology concurs, that no additional amendments related to public comments are warranted at 
this time based upon the significance of this information and the existing SMP provisions. 

Initial Determination of Consistency 
As part of this review, the City chose to utilize the joint review process set forth in WAC 173-26-104.  
After the joint City-State comment period and hearing, and consideration of the comments received, the 
City submitted the proposed amendment to Ecology for initial review.  Ecology is required under WAC 
173-26-104(3)(b) to provide the City with an initial determination of consistency with the policy of the 
Shoreline Management Act (SMA) and applicable rules. 

The proposed SMP amendment was received by Ecology on April 13, 2021 for initial state review and 
verified as complete on April 21, 2021.  

Ecology provided the City a formal written statement documenting our initial determination of 
consistency. We considered the record, including comments received and the City’s responses to these 
comments, and concluded that portions of the proposal were not consistent with applicable laws and 
rules.  

On May 27, 2021, we provided a written statement describing the specific areas of concern and changes 
necessary. Ecology identified nine (9) required changes. Ecology identified issues with proposed changes 
to the pier width and light penetration standards, permit application requirements, and incorporation of 
critical area ordinance. Ecology also identified six (6) recommended changes to improve clarity and 
implementation of the proposed amendments.  

After review by Ecology of the complete initial record submitted and all comments received, Ecology 
determined that the City’s proposed amendments, subject to and including Ecology’s required changes, 
are consistent with the policy and standards of RCW 90.58.020 and RCW 90.58.090 and the applicable 
SMP guidelines (WAC 173-26-171 through 251 and .020 definitions).  We concluded that if the issues 
identified within our required and recommended changes were resolved prior to local adoption, we 
anticipated being able to approve this SMP Periodic Review amendment upon formal submittal per WAC 
173-26-110. 

Based upon this determination, we advised the City to consider the issues we identified and changes 
proposed prior to local adoption. We further advised that if the identified required and recommended 
changes were accepted or issues identified were otherwise resolved prior to local adoption, we 
anticipate being able to approve your SMP Periodic Review amendment. 

The City considered the changes identified in Ecology’s initial determination and accepted all required 
and recommended changes prior to local adoption.  In between the initial determination and local 
adoption the City made a couple other revisions in addition to the required and recommended changes. 
These included adding a definition for “date of filing” and adding a new critical areas provision exclusion 
regarding transferrable density calculation (OHMC 20.12.080).  
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Final Submittal  
With passage of Resolution No. 21-16 on June 30, 2021, the City authorized staff to forward the 
proposed amendments to Ecology for formal approval. The City submitted the amendments on July 15, 
2021 and Ecology verified the submittal as complete on July 20, 2021.  

At the conclusion of our formal review, Ecology’s Director must decide to approve the program as 
submitted, approve it with required changes and/or recommended changes, or deny approval. 

Consistency Review  
Consistency with Chapter 90.58 RCW 
The proposed amendment has been reviewed for consistency with the policy of RCW 90.58.020 and the 
approval criteria of RCW 90.58.090(3), (4) and (5).  The City has also provided evidence of its compliance 
with SMA procedural requirements for amending their SMP contained in RCW 90.58.090(1) and (2). 

Consistency with applicable guidelines (Chapter 173-26 WAC, Part III) 
The proposed amendment has been reviewed for compliance with the requirements of the applicable 
Shoreline Master Program Guidelines (WAC 173-26-171 through 251 and 173-26-020 definitions).  This 
includes review for compliance with the SMP amendment criteria found in WAC 173-26-201(1)(c) along 
with review of the SMP Periodic Review Checklist completed by the City.  

Consistency with SEPA Requirements 
The City submitted evidence of SEPA compliance in the form of a SEPA checklist and issued a 
Determination of Non-Significance (DNS) for the proposed SMP amendments on March 13, 2021.  

Other Studies or Analyses supporting the SMP amendment 
In addition to the periodic review checklist and public participation plan, Ecology also reviewed the 
following documents prepared for the City in support of the SMP amendment:   

• Consistency Review of Relevant Comprehensive Plans and Development Regulations. This 
document provides the City’s review as required by WAC 173-26-090(3)(b)(ii); 

• Amendments to Reflect Changing Local Circumstances, New Information, or Improved Data. This 
document demonstrates the City’s additional review and analysis pursuant to WAC 173-26-
090(3)(b)(iii); and 

• City of Oak Harbor Residential Bluff Conservancy Policy and Regulation Review. This report 
describes existing site conditions and analysis critical to policy assessment including bluff 
recession, slope stability, waves, sea level rise, and hydrologic storm analysis. Additionally, this 
report summarizes existing shoreline and critical areas policies and provides recommendations 
for practical, efficient, and effective revisions to protect the City of Oak Harbor Residential Bluff 
Conservancy’s economic and ecological resources into the future. The City incorporated these 
recommendations into the draft SMP amendment. 

CONCLUSIONS OF LAW 
After review of the complete record submitted and all comments received, Ecology concludes that the 
City proposed amendments are consistent with the policy and standards of RCW 90.58.020 and RCW 
90.58.090 and the applicable SMP guidelines (WAC 173-26-171 through 251 and .020 definitions).   
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Ecology concludes that the proposed amendment satisfies the criteria for approval of amendments 
found in WAC 173-26-201(1)(c). This includes the conclusion that approval of the SMP amendment will 
not foster uncoordinated and piecemeal development of the state’s shorelines (WAC 173-26-201(1)(c)(i) 
and will assure no net loss of shoreline ecological functions will result from implementation of the 
amended master program (WAC 173-26-201(1)(c)(iv) and WAC 173-26-186(8)). 

Ecology concludes that those SMP segments relating to shorelines of statewide significance continue to 
provide for the optimum implementation of Shoreline Management Act policy (RCW 90.58.090(5).   

Ecology concludes that the City has complied with the requirements of RCW 90.58.100 regarding the 
SMP amendment process and contents. 

Ecology concludes that the City has complied with the requirements of RCW 90.58.130 and WAC 173-26-
090 and WAC 173-26-104 regarding public and agency involvement in the SMP review and amendment 
process, including conducting public hearings, providing notice, consultation with parties of interest and 
solicitation of comments from tribes, government agencies and Ecology.  

Ecology concludes that the City has complied with requirements of Chapter 43.21C RCW, the State 
Environmental Policy Act. 

Ecology concludes that the City SMP submittal to Ecology was complete pursuant to the requirements of 
WAC 173-26-090, WAC 173-26-104, and WAC 173-26-110.  

Ecology concludes that we have complied with the state’s procedural requirements for review and 
approval of shoreline master program amendments as set forth in RCW 90.58.090, WAC 173-26-104, 
WAC 173-26-110, and WAC 173-26-120. 

Ecology concludes that with this action the City has completed the required process for periodic review 
in accordance with RCW 90.58.080(4) and applicable state guidelines (WAC 173-26). 

DECISION AND EFFECTIVE DATE 
Based on the preceding, Ecology has determined the proposed periodic review amendment is consistent 
with Shoreline Management Act policy, the applicable guidelines and implementing rules.  Ecology 
approval of the proposed amendment is effective 14 days from Ecology’s final action approving the 
amendment. 
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